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A. IDENTITY OF PETITIONER/DECISION BELOW 

Brett Grimnes appellant below, asks this Court to grant 

review, pursuant to RAP 13.4(b), of the Court of Appeals' 

unpublished decision in State v. Grimnes, no. 84477-6-I, filed on 

August 26, 2024. The Court of Appeals denied Grimnes' motion 

to reconsider on September 20, 2024. Copies of the opinion and 

order denying reconsideration are attached as an appendix. 

B. ISSUES PRESENTED FOR REVIEW 

Was Grimnes' state and federal constitutional right to 

self-representation violated when jail guards opened and read 

his confidential communication from the defense investigator? 

C. STATEMENT OF THE CASE 

Grimnes was accused of stealing ice cream and Gatorade 

from a gas station minimart while angrily and incoherently 

swinging a wrench. 1RP 1 954-55. No one was hit or injured. IRP 

1 This petition cites to the record as follows: 
lRP -Apr. 18, Aug. 25, 30, 31, Sept. 1, 2, 6, 7, 8, 9, 12, 13, 14, 

15, 16, Oct. 10, 14, 20, 24, Nov. 28, 2022; 
2RP -July 14, Aug. 1, 2022; 
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955, 959. The Skagit County prosecutor charged him with first 

degree robbery, committed while armed with a deadly weapon. 

CP 1. The state also alleged this was a third strike exposing 

Grimnes to a mandatory sentence of life without parole. 

However, the Court of Appeals affirmed the trial court's 

determination that Grimnes' Montana prior conviction was not 

comparable to a Washington offense. 

Grimnes represented himself. Approximately five weeks 

before trial, he met with his standby counsel and his defense 

investigator at the jail. 3RP 274. During the meeting, the defense 

investigator handed Grimnes an unmarked, unsealed envelope. 

3RP 274-76. After the meeting, jail Deputy Sherry Kness 

removed the document from the envelope, checked for 

contraband, and began to read. 3RP 388-89. Kness then labeled 

the envelope and placed it with Grimnes' discovery. 3RP 307-08, 

392-93. 

3RP -July 21, Aug. 4, 5, 8, 9, 24, 2022; 
4RP - May 20, 2021; Feb. 17, Apr. 14, May 19, June 23, 2022; 
5RP -June 17, Oct. 7, 2021; Feb. 3, June 9, July 7, 2022. 
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Grimnes moved to dismiss the case under CrR 8.3(b) on 

the grounds that Kness had violated his constitutional right to 

confidential trial preparation and communication with his defense 

investigator. CP 93. At a hearing on the motion, the court heard 

testimony from Grimnes and Kness, as well as from defense 

investigator Lana Reichert, prosecutor Haley Sebens, jail 

Sergeant Teresa Dorcy, lead investigating officer Deputy Eric 

Kading, prosecutor Kelsey Gann, and jail Sergeant Paulette 

Storie. IRP 48-248; 3RP 264-93. 

Defense investigator Reichert testified she gave the 

unmarked envelope to Grimnes during their meeting, unsealed so 

the jail could check for contraband. 3RP 264. She testified she 

had received the contents, four pages, from the Department of 

Social and Health Services (DSHS) EBT program manager via 

subpoena duces tecum. 3RP 277. She testified there were no 

handwritten notes, that she had simply printed the pages from an 

email and placed them in the envelope. 3RP 278. 
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Deputy Dorcy testified that, per jail policy, jail staff did not 

read an inmate's discovery documents but only checked for 

security concerns such as staples or paper clips. 3RP 297-99. 

Similarly, legal mail would be opened in front of the inmate, 

checked for contraband, and handed to the inmate without staff 

reading it. 3RP 302. If staff are unaware the mail is legal, such as 

because it is unmarked, the policy is to stop reading as soon as it 

is recognized that a document is legal mail. 3RP 302. 

Deputy Kness testified she opened Grimnes' envelope to 

see what kind of document it contained. 3RP 388. Kness 

acknowledged she knew the defense investigator had just given 

the envelope to Grimnes. lRP 71. The writing was small, so she 

looked closely. 3RP 388-89. She admitted that, as she was doing 

so, Grimnes informed her it was his confidential legal mail. 3RP 

389-90. 

Kness testified she needed to read enough of the document 

to determine whether it was legal mail or discovery or something 

else. lRP 75, 81. She admitted she became at least paiily aware 
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of the contents, which she described as something akin to 

commissary orders. lRP 88-89, 117. 

She asserted a right to know what information the 

document contained. lRP 80. She testified she was trained to 

read as much as necessary to determine what type of document it 

was. lRP 97. She testified she would continue to do so, as would 

all the other jail deputies. lRP 101. She testified she would have 

done the same even if the envelope had been marked legal mail, 

as would any other jail guard. lRP 60, 101. 

The two prosecutors assigned to Grimnes' case testified 

they had not received any information about this incident other 

than in Grimnes' motion. lRP 119-23, 146-49. One of the 

investigating police officers, Deputy Erik Kading, likewise 

testified he had received no information from or about this 

incident or the contents of Grimnes' legal materials. 3RP 3 72-81. 

Grimnes testified this incident undermined his confidence 

m his ability to communicate with standby counsel and his 

defense investigator. 1 RP 15 5. Grimnes argued the documents 
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were his private financial records that were directly related to his 

defense case strategy. lRP 229. He also pointed out that there 

were at least five other people who could have learned about his 

trial strategy from this incident and the state had failed to 

disprove the presumption of prejudice. lRP 233. 

The court found Reichert gave Grimnes four pages of 

DSHS EBT records in an unmarked envelope with no notes or 

comments added. lRP 241. The court found that, as the envelope 

was being opened, Grimnes informed jail staff that it was legal 

mail, but Kness reviewed it anyway. lRP 242. The court found 

that Kness had the document in her hand for more than five 

seconds, and probably read at least some of it. lRP 244-45. 

However, the court found her review was too short to learn 

anything of significance beyond determining how the jail should 

handle it. lRP 245. The court found the document was probably a 

public record and did not contain notes, trial strategies, or 

communication. lRP 246. Therefore, the court concluded there 

had been no Sixth Amendment violation. lRP 248. The court 
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also concluded there was no prejudice because the state did not 

learn any information and Grimnes was only speculating that jail 

staff persons were reading his legal mail. lRP 246-48. 

Grimnes appealed his conviction, raising six 

issues, including a Sixth Amendment violation pertaining to 

Kness reading his communications with his defense 

investigator. The Court of Appeals affirmed. The Court 

determined Kness' conduct did not violate Grimnes' Sixth 

Amendment rights and that, even if it did, no prejudice could 

have resulted. Slip op. at 11. In so holding, the Court reasoned 

in part that Kness "testified that she did not tell �nybody what 

was contained in the documents." Slip op. at 11. Grimnes now 

seeks this Court's discretionary review. 

D. REASONS WHY REVIEW SHOULD BE ACCEPTED 
AND ARGUMENT 

The jail violated Grimnes' Sixth Amendment right to 
confidential trial preparation. 

This Court should grant review and reverse Grimnes' 

conviction for three main reasons. Review is warranted of this 
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constitutional issue under RAP 13 .4(b )(3) because the Court of 

Appeals opinion bases the Sixth Amendment determination on 

the content of the confidential communication, rather than on 

the fact that it was confidential. This analysis also presents a 

conflict with State v. Pena -Fuentes, 179 Wn.2d 808, 819, 318 

P.3d 257 (2014), that warrants this Court's review under RAP 

13 .4(b )(2). The Comi of Appeals opinion further conflicts with 

precedent by disregarding the chilling effect created when the 

deputy opined that guards were allowed to read parts of 

Grimnes' legal mail and confidential trial preparation 

documents. 

a. The government violates the Sixth 
Amendment when a government agent reads 
confidential legal mail. 

Communication between a person charged with a crime 

and his or her attorney is confidential and protected. Under the 

Sixth Amendment, legal mail may be opened and inspected for 

contraband. Wolffv. McDonnell, 418 U.S. 539, 576-77, 94 S. Ct. 

2963, 41 L. Ed. 2d 935 (1974). However, it may not be read. Id. 
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"[T]he practice of requiring an inmate to be present when 

his legal mail is opened is a measure designed to prevent 

officials from reading the mail in the first place." Nordstrom v. 

Ryan, 762 F.3d 903, 910 (9th Cir. 2014) (emphasis added) 

(citing Wolff, 418 U.S. at 577). "The policy that incoming 

confidential legal mail should be opened in inmates' presence . .  

. serves the prophylactic purpose of assuring them that 

confidential attorney-client mail has not been improperly read 

in the guise of searching for contraband." Gardner v. Howard, 

109 F.3d 427, 431 (8th Cir. 1997) (emphasis added). "In 

[W olffL the Court upheld a prison regulation that allowed staff 

to inspect, but not to read, inmates' legal mail." Casey v. Lewis, 

43 F.3d 1261, 1269 (9th Cir. 1994) (citing Wolff, 418 U.S. at 

575-77) (emphasis added), rev'd and remanded on other 

grounds, 518 U.S. 343, 116 S. Ct. 2174, 135 L. Ed. 2d 606 

(1996). In response to prison security concerns, "even 

constitutionally protected mail can be opened ( although not 
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read) and inspected for contraband." Sallier v. Brooks, 343 F.3d 

868, 874 (6th Cir. 2003) (emphasis added). 

Here, it was clear that the jail guard improperly read 

some of Grimnes' confidential legal documents, even after it 

was clear that they were, in fact, confidential legal 

communication. It is this status, as confidential legal 

communication, that matters, not the content of that 

communication. Otherwise, the protection would be illusory 

indeed. 

An analogy to the cases involving attorney-client phone 

calls is illustrative. Government eavesdropping is improper, 

regardless of the content of what is overheard; jails are not 

permitted to listen to attorney client phone calls up until the 

point at which it becomes clear the case is being discussed. See 

Pena -Fuentes, 179 W n.2d at 819. In Pena-Fuentes, the court 

declared that "eavesdropping on attorney-client conversations is 

an egregious violation of a defendant's constitutional rights and 

cannot be permitted." Id. This legal premise did not hinge on 
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the substance of what was discussed during the attorney-client 

conversations. See id. Instead, the mere act of eavesdropping on 

attorney-client conversations was a Sixth Amendment violation 

that created a rebuttable presumption of prejudice. Id. at 820. 

Under Pena-Fuentes, if Grimnes' investigator or standby 

counsel had called him on the phone to read him the DSHS 

records, the call would be protected attorney-client 

communication, regardless of the content. 

The Court of Appeals relied on the contents of the 

communication rather than its status as confidential 

communication. The Court of Appeals concluded Grimnes' 

Sixth Amendment privilege was not violated because the 

records in question were prepared by DSHS as a routine matter, 

not in preparation for litigation. Slip op. at 11. The court 

reasoned that there were no notes on strategy or other 

communications added to the document. Slip op. at 11. But, 

even if the content can be considered, this content implicates 

serious Sixth Amendment concerns. 
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Even the disclosure of unadorned documents can put a 

party at a disadvantage by revealing trial strategy. See State v. 

Cory, 62 Wn.2d 371, 377, 382 P.2d 1019 (1963). The DSHS 

documents revealed in this incident specifically pertained to 

Grimnes' trial strategy and defense theory of the case. lRP 229. 

DSHS' purpose in creating the records has no bearing on the 

Sixth Amendment analysis. This was not a routine monthly 

statement unrelated to his criminal case sent to him by DSHS. 

The specific subset of records contained in Grimnes' envelope 

were specifically requested from DSHS, by the defense 

investigator, at Grimnes' request, as a part of his trial 

preparation. lRP 151-52. Whether DSHS created the records in 

anticipation of litigation has no bearing on whether they were 

part of a confidential trial preparation communication between 

Grimnes and his investigator. 

Inspecting the accused's legal documents "involves state 

intrusions into the heart of the attorney-client relationship: 

communications between the two about the subject of 
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representation." In re Pers. Restraint of Amos, 1 Wn. App. 2d 

578, 599, 406 P.3d 707 (2017). This is intrusion causes "the 

sort of prejudice that cannot be isolated." Id. 

b. The Court of Appeals overlooked the chilling 
effect of the Sixth Amendment violation on 
Grimnes' ability to prepare for trial. 

The Court of Appeals also dismissed the potential for 

prejudice that arises when a systemic violation of the privilege 

diminishes the accused's confidence in his ability to prepare for 

trial. In the context of state intrusion into attorney-client 

privilege, courts look at the "broader impact of the government 

intrusion into a protected relationship" State v. Myers, 27 Wn. 

App. 2d 798, 823, 533 P.3d 451, rev den., 539 P.3d 8 (2023). 

As the court explained in Myers, "'It is also obvious that an 

attorney cannot make a 'full and complete investigation of both 

the facts and the law" unless [they] ha[ ve] the full and complete 

confidence of [their] client, and such confidence cannot exist if 

the client cannot have the assurance that [their] disclosures to 
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[their] counsel are strictly confidential."' Myers, 27 Wn. App. 2d 

at 815 (quoting�, 62 Wn.2d at 374). 

Grimnes testified his ability to prepare for trial was 

impacted by knowing that jail guards would be reading his 

documents. lRP 155. Kness' testimony corroborated Grimnes' 

fear. After admitting she read some of his confidential 

documents, Kness admitted that she would have taken the same 

action even if the envelope had been marked legal mail. lRP 60. 

Despite knowing it was received from the defense investigator 

during a trial preparation consultation with the investigator and 

standby counsel, Kness claimed the right to read some of the 

document to determine whether it was legal mail. lRP 71, 75. 

She testified she, and all other deputies, would continue to do so. 

lRP 97, 101. 

Grimnes would reasonably conclude from this testimony 

that Kness and other deputies were routinely reading at least 

portions of his marked legal mail in addition to the envelope that 

was the subject of the hearing. Because the Court of Appeals 
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disregarded the prejudice of this chilling effect, the opinion is in 

conflict with Myers, 27 Wn. App. 2d at 815. 

c. Kness' testimony fails to rebut the 
presumption of prejudice because she did 
not testify that she told no one what she 
read. 

Whether any other state actors could have learned about 

Grimnes' confidential trial preparation from this incident is a 

critical question in assessing whether the presumption of 

prejudice has been rebutted. See, e.g., State v. Irby, 3 Wn. App. 

2d 247, 252-53, 415 P.3d 611 (2018). The Court of Appeals 

opinion incorrectly states that Kness testified she told no one 

what she read. Slip op. at 11. Kness only testified she did not 

know who else was aware of the contents. lRP 116-17. She was 

never asked whether she told anyone what she saw. 

Moreover, the testimony did not establish that no one 

involved in investigating and prosecuting Grimnes had access to 

information gleaned from the violation of his privilege. While the 

two prosecutors and lead investigator testified they were unaware 

of any such information, the Court of Appeals opinion declares, 



"no one involved in Grimnes's prosecution knew anything about 

the documents." Slip op. at 12. This sentence overstates the 

evidence. Not everyone involved in Grimnes' prosecution 

testified at the hearing. Deputy Serna, for example, was one of 

the arresting officers and a state's witness at trial. The state did 

not present any evidence regarding Deputy Serna' s knowledge of 

this incident or the document involved. 

This scenario parallels Irby, 3 Wn. App. 2d at 252-53. In 

Irby the court recognized the possibility that other officers might 

have learned information from the jail deputies, which then 

became part of the state's case without the knowledge of the lead 

detective and prosecutors. Id. at 261-62. Thus, the court 

determined that the declarations from the prosecutor and 

detective "did not eliminate the possibility that Irby's right to a 

fair trial was prejudiced by the jail guards' misconduct." Id. at 

262 (citing Pena-Fuentes, 179 Wn.2d at 822). Therefore, the 

court erred in denying Irby's motion to dismiss. Irby, 3 Wn. App. 

2d at 262. 
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Grimnes was not reassured that information was not 

passed on by Kness because no one at the hearing asked Kness 

who she told about what she had read. She did not assure the trial 

court she had told no one what she had read. And there were 

other state actors who were never asked about their access to any 

information from this incident. Review is warranted because the 

Court of Appeals decision finding no prejudice conflicts with 

Irby. 

Grimnes asks this Court to accept review and reverse 

because the Court of Appeals opinion incorrectly focuses on the 

content of the communication (learned only after violating 

confidentiality by reading it) to find it was not privileged; fails to 

give full credence to the chilling effect of the intrusion on 

Grimnes' ability to prepare for trial; and fails to appreciate the 

full scope of state actors who could have accessed confidential, 

privileged information. Review is warranted under RAP 

13.4(b )(2) and (3) because this case presents a significant 
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constitutional issue and the Court of Appeals decision conflicts 

with Pena-Fuentes, Myers and Irby. 

E. CONCLUSION 

For the foregoing reasons, Grimnes asks this Court to 

accept review and reverse his convictions. 

DATED this 18th day of October, 2024. 

I certify that this document was prepared using word processing 

software in 14-point font and contains 2,913 words excluding the 

parts exempted by RAP 18 .1 7. 

Respectfully submitted, 

NIELSEN KOCH & GRANNIS, PLLC 

JENNIFER J-'<S'WEIGERT 
WSBA No. 38068 
Attorneys for Appellant 

-18-



APPENDIX 

-19-



F ILED 
8/26/2024 

C ourt of Appeals 
Divis ion I 

State of Washi ngton 

IN TH E COURT OF APPEALS OF THE STATE OF WAS H INGTON 

STATE OF WASHI NGTON,  

Respondent, 
V. 

B RETT HAROLD GR IMNES ,  

Appel lant. 

No.  84477-6-1 

D IVISION ONE 

UN PUBL ISHED OP IN ION 

SMITH , C .J .  - Brett Grimnes appeals a j u ry verdict find ing h im gu i lty of 

robbery in the first degree with a dead ly weapon enhancement. On appea l ,  

Grimnes contends that ( 1 ) the  tria l  court erred by denying h is CrR 8 .3 (b) motion 

to d ismiss after a ja i l  g uard read h is confidentia l  trial preparation materia ls , 

(2) that the cou rt violated h is constitut ional rights by fa i l ing to conduct an  

ind ividua l ized determination as to  whether restra ints were necessary at each 

pretria l  proceed ing ,  (3) that the prosecutor committed m isconduct du ring cross­

exam ination of Grimnes's expert witness , and (4) that the combined effect of 

these errors den ied Grimnes a fa i r  tria l .  He a lso contends that the cou rt erred by 

requ iring Grimnes to submit to a menta l hea lth eva luation as a cond it ion of 

commu n ity custody and by imposing a victim penalty assessment (VPA). We 

affirm the convictions .  However, we agree that the court erred by requ i ri ng the 

mental hea lth evaluation and imposing the VPA and remand for the cou rt to 

strike both from the j udgment and sentence . 



No. 84477-6-1/2 

On cross-appea l ,  the State mainta ins that the trial cou rt erred by 

concluding that Grimnes's prior Montana conviction was not factual ly s imi lar to a 

prior Wash ington conviction .  Because the facts admitted in the Montana case 

are insufficient to satisfy the elements of the Wash ington offense, we ag ree with 

the trial cou rt and affi rm its ru l ing .  

FACTS 

On May 7 ,  202 1 , Brett Grimnes entered an AM/PM conven ience store 

carrying a metal wrench and proceeded to break items in the store ,  shout loud ly, 

and push the store cash ier . As Grimnes left the store , he took several  bottles of 

Gatorade and then p icked up a gal lon bottle of water and th rew it at the cash ier. 

Law enforcement arrived s hortly thereafte r and app rehended G rimnes. Grimnes 

was later charged with robbery in the first degree with a deadly weapon 

enhancement. 

At Grimnes's in it ial appearance ,  the State requested that he be restra ined , 

citing h is crimina l  h istory, the nature of the offense, and h is behavior in custody 

as compel l ing reasons j ustifying restra ints. The trial court granted the State's 

request, noting that Grimnes wou ld be shackled at fu rther proceed ings g iven the 

nature of h is criminal  h istory and the crimes charged in the present case.  The 

cou rt also noted Grimnes could move for reconsideration of the cou rt's decision . 

About a year later, in April 2022, Grimnes moved to proceed pro se and to 

waive h is right  to counsel .  Fol lowing a col loquy with the tria l  cou rt, Grimnes's 

request to proceed pro se was granted . Over Grimnes's objection ,  the cou rt a lso 

appointed standby counsel to assist with h is defense. 

2 
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Over the next few months ,  du ring pretria l  proceed ings, Grimnes twice 

compla ined about the restra ints or asked that they be removed.  Despite 

Grimnes's comments and requests, the cou rt den ied h is request to remove the 

restra ints . However, before voir d ire began , the cou rt ordered that Grimnes 

wou ld not be restra ined in front of the j u ry. 

I n  August 2022, Grimnes moved to d ismiss the charges against h im.  I n  

h is motion ,  Grimnes al leged that after a meeting with h i s  standby counsel and 

i nvestigator, ja i l  guards had opened and read confidential lega l  mai l  from h is 

investigator. The tria l cou rt he ld an evidentiary hearing on the motion .  At the 

evidentiary hearing , the cou rt heard testimony from the defense investigator, two 

jai l  deputies,  both prosecutors assigned to the case , the lead i nvestigating law 

enforcement officer, and Grimnes. 

The tr ial court u ltimate ly den ied Grimnes's motion .  After summarizing the 

testimony from the hearing ,  the court fou nd that the ja i l  deputies' review of the 

documents was "a reasonable review of the record[s] , and very, apparently brief." 

The court a lso found that even if the ja i l  deputy read part of the documents, the 

ja i l 's po licy of checking a l l  mai l  for safety pu rposes,  even legal mai l ,  was 

reasonable. The cou rt concluded that no Sixth Amendment1 vio lation of 

Grimnes's right to confer privately with h is counsel occurred.  

The case proceeded to trial and a jury convicted Gr imnes as charged . 

Before sentencing ,  the State submitted a memorandum and declaration 

contend ing that this convict ion was a th i rd strike offense. The State maintained 

1 U .S .  CONST. amend. V I .  

3 



No. 84477-6- 1/4 

that Grimnes's Montana conviction for aggravated assau lt was factual ly 

comparable to an  earl ier Wash ington conviction for assault in the second degree . 

The court determined that the two convictions were not factual ly comparable and 

imposed a standard range sentence of 84 months. 

Grimnes appeals. 

ANALYSIS 

CrR 8 .3(b) Motion to Dismiss 

Grimnes contends that the jail deputies violated h is Sixth Amendment right  

to confer  p rivately with h is counsel by reading h is confidential legal  mate ria ls and 

therefore , that the trial cou rt erred by denying h is CrR 8 .3(b) motion to d ismiss. 

CrR 8 .3(b) p rovides that the tr ia l  cou rt "may d ismiss any crim ina l  

prosecution due  to arbitrary action or  governmental misconduct when the re has 

been prejud ice to the rights of the accused wh ich materia l ly affect[s] the 

accused 's right to a fa i r  tria l . "  D ismissal of charges under CrR 8 .3(b) is an  

" 'extraord inary remedy.' " State v. Roh rich , 1 49 Wn.2d 647 , 658 ,  7 1  P .3d 638 

(2003) (quoting State v. Baker ,  78 Wn .2d 327,  332 , 474 P.2d 254 ( 1 970)) . 

To prevai l  on a C rR 8 .3(b) motion to d ismiss, a defendant must show by a 

preponderance of the evidence (1 ) arb itra ry action or governmental  misconduct 

and (2) prejud ice affecting the defendant's right to a fa ir tria l .  State v. Kone ,  1 65 

Wn. App. 420, 432-33 , 266 P .3d 91 6 (20 1 1 ) .  The governmental misconduct 

does not need to be of an evil natu re ;  s imple m ismanagement is sufficient. State 

v. Blackwel l ,  1 20 Wn.2d 822 , 831 , 845 P.2d 1 0 1 7  ( 1 993) . "However, the 

4 
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defendant must show actua l  p rejud ice , not mere ly specu lative prejud ice[,] 

affected [the ir] right to a fai r  tria l . "  Kone, 1 65 Wn . App. at 433 . 

"We review the trial court's decision to deny a motion to d ismiss u nder 

CrR 8.3 for abuse of d iscretion ,  that is ,  whether the decision was man ifestly 

u nreasonable ,  based on u ntenable g rounds,  or made for u ntenab le reasons . "  

Kone ,  1 65 Wn. App .  at 433. 

Here ,  G rimnes's CrR 8 .3(b) motion was premised on an a l leged S ixth 

Amendment violation .  To determine whether a S ixth Amendment violation 

occurred ,  we look to whether ( 1 ) a state actor participated in the infring ing 

conduct a l leged by the defendant; (2)  i f  so, whether  the state actor(s) i nfringed 

on a Sixth Amendment right  of the defendant; (3) if so , whether prejud ice to the 

defendant resu lted ,  that is whether the State fa i led to overcome the presumption 

of p rejud ice a ris ing from the i nfringement by not proving the absence of prejudice 

beyond a reasonable doubt; and (4) if so, what the appropriate remedy is to 

select and app ly, considering the total ity of the circumstances . State v. I rby, 3 

Wn . App. 2d 247 ,  252-53, 4 1 5  P .3d 6 1 1 (20 1 8) .  

1 . State Actor 

The first prong is not at issue because neither party disputes that the ja i l  

deputies were state actors . 

2 .  Ja i l  Deputies' Conduct 

We must next determine whether the ja i l  deputies' conduct i nfringed on  

Grimnes's S ixth Amendment rights . We conclude that i t  d i d  not because t he  jai l  
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deputies fo l lowed appropriate procedu res when i nspecting the envelope for 

contraband , and the documents in  question were not privi leged commun ications.  

"The Sixth Amendment g uarantees a crimina l  defendant the rig ht to 

assistance of cou nse l ,  which includes the right  to confer  privately with that 

counsel . "  State v .  Pena Fuentes,  1 79 Wn .2d 808, 8 1 1 ,  3 1 8 P .3d 257 (20 1 4) ;  

U .S .  CONST. amend .  VI . "State intrusion into those private conversations i s  a 

b latant vio lation of a fou ndationa l  right . "  Pena Fuentes , 1 79 Wn.2d at 8 1 1 .  

"P la in ly, a defendant's S ixth Amendment right to assistance of counsel is violated 

when the State intrudes into a privi leged attorney-cl ient commun ication .  By 

impl ication , a defendant's S ixth Amendment right  is not necessari ly infr inged on  

when the  attorney-c l ient information acqu ired by the State is not privileged . "  l!:.!2Y, 

3 Wn.  App . 2d  at  254. 

Crimina l  defendants a lso have "an expl icit right to se lf-representation 

u nder the Wash ington Constitution and an impl icit right u nder the S ixth 

Amendment to the U n ited States Constitution . " State v. Madsen , 1 68 Wn .2d 

496, 503, 229 P .3d 7 1 4  (20 1 0) .  Where standby counse l  is appointed , statements 

between a pro se defendant and standby cou nsel are privi leged . State v .  

McDonald ,  1 43 Wn .2d 506 , 5 1 1 ,  22 P .3d 791 (200 1 ) .  This privi lege, a long with 

the work-prod uct doctrine ,  protects commun ications between a pro se defendant 

and standby counsel to the extent that such commun ications conta in  the 

opin ions,  theories , or conclusions of the attorney or investigating agencies.  State 

v. Pawlyk, 1 1 5  Wn .2d 457, 477, 800 P .2d 338 ( 1 990) (discussing priv i leged 

commun ications) ; State v .  Bebb ,  1 08 Wn.2d 5 1 5 , 525, 740 P .2d 829 ( 1 987) 
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(regard ing pro se defendants) ;  see a lso CrR 4 .7(f)( 1  ). But the privilege does not 

sh ie ld facts from d iscovery, even if they a re transmitted in commun ications 

between an attorney and client. Youngs v.  PeaceHealth , 1 79 Wn.2d 645,  653, 

3 1 6  P .3d 1 035 (201 4) ("Facts a re proper subjects of i nvestigation and d iscovery, 

even if they are a lso the subject of privi leged commun ications . ") .  

Further, a lthough incarcerated persons have a S ixth Amendment rig ht to 

confidential attorney-cl ient commun ications ,  that right  must be balanced against 

ja i l  officia ls' need to maintain safety and security at the ja i l  faci lity. Wolff v. 

McDonne l l ,  4 1 8  U .S .  539, 576-77, 94 S .  Ct .  2963 , 4 1  L .  Ed . 2d 935 ( 1 974) ;  see 

a lso Nordstrom v. Rya n ,  762 F.3d 903, 9 1 0 (9th Cir. 201 4) .  For th is reason ,  ja i l  

staff may n ot read legal mai l ,  b ut they may inspect it to determine if conta ins 

contraband or poses a threat to ja i l  safety. Wolff, 4 1 8  U.S.  at 577 . 

a. Whether Jail Deputies' Opening of Grimnes's Mail Infringed 

His Sixth Amendment Right to Counsel 

We must first add ress whether the ja i l  deputies' opening of Grimnes's 

correspondence infringed on h is S ixth Amendment right  to confer privately with 

h is counse l .  We conclude that it d id not. 

Testimony about the ja i l 's procedure for reviewing i ncoming ma i l  ind icates 

that ja i l  deputies fo l lowed the standard procedu re of checking for contraband and 

did not u n necessarily pry i nto Grimnes's materials. During the evidentiary 

hearing on  Grimnes's motion to d ismiss, Sergeant Theresa Dorcy testified about 

the ja i l 's po licy of search ing and processing mail .  She expla ined that lega l  mai l  

and d iscovery materia ls are typica l ly labeled as such by the sender and , per jai l  
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pol icy, are set aside by ja i l  staff. Lega l  mai l  is opened by ja i l  staff in front of the 

i nmate , checked for contraband , and then handed to the i nmate without staff 

read ing it. Discovery materials are simi larly hand led . Discovery materia ls  are 

stored in a secure room u nti l  an inmate requests to see their documents . At that 

point ,  the inmate is brought to the secure room at wh ich time ja i l  staff take the 

requested material out of the envelope and hand it to the inmate . I nmates are 

not permitted to take d iscovery materials with them d ue to secu rity risks . Like 

with legal mai l ,  ja i l  staff check envelopes labeled as d iscovery for contraband but 

do not read the materials ins ide.  If ja i l  staff cannot determine from the envelope 

if mai l  is legal mai l  or d iscovery materia ls ,  ja i l  po l icy is for staff to stop scann ing 

the contents as soon as they recogn ize a document is lega l  mai l .  Attorneys and 

investigators vis iti ng cl ients at the ja i l  sign an acknowledgement of the 

procedures for seeing someone in  ja i l  at each visit; the d iscovery pol icy is one of 

the p rocedu res described on the form . 

Sergeant Dorcy testified that after a meeting between Grimnes and h is 

standby counsel  and investigator i n  one of the ja i l 's meeting rooms,  she cal led for 

Deputy Sherry Kness, a classifications dep uty who hand les mai l  for pro se 

inmates , to process an u n marked , unsealed man i la envelope g iven to Grimnes 

by h is  i nvestigator. Sergeant Dorcy recal led that Deputy Kness "opened [the 

envelope] in less than five seconds and said that it needed to go into [Grimnes's] 

d iscovery." 

Deputy Kness testified to the same set of facts. She testified that she was 

cal led to review the materials in the u nmarked envelope before Grimnes cou ld 
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take them out of the room.  Deputy Kness expla ined that, per ja i l  policy, 

classifications deputies are a l lowed to skim some of the material to determine 

what type of document it is .  She testified that before she p icked up  the envelope, 

Grimnes told her that the envelope contained "legal confidential i nformation . "  

After looking at the docu ments for "[p]robably five seconds or less," Deputy 

Kness concluded that the documents were neither lega l  mai l  nor d iscovery. She 

noted that the documents looked " l ike a commissary order." Deputy Kness told 

Sergeant Dorcy that Grimnes cou ld take the documents but Grimnes informed 

them that he d id not want them. Deputy Kness commented that if the documents 

were d iscovery materia ls, they wou ld need to go to the secure d iscovery room. 

Grimnes repl ied , "[ l]t's not d iscovery. You can just take i t . "  Deputy Kness then 

wrote Grimnes's name on the envelope and the word "discovery." 

Grimnes's defense investigator Lana Reichert testified that, at some point 

d u ring  her meeting with Grimnes, she handed h im an  u nsealed , u nmarked 

man i la e nvelope. Despite being fami l iar with the ja i l 's pol icies , Reichert testified 

that she d id  not label the envelope as lega l  mai l  or as d iscovery materia ls .  

Reichert then explained that the envelope contained fou r  pages of documents 

received through a subpoena duces tecum from Mark H i l l ,  the Department of 

Socia l and Health Services (DSHS) E lectron ic Benefits Transfer (EBT) records 

p hysical manager, and sent via e-mai l .  Reichert a lso testified that there were no 

handwritten notes, no attorney commun ications ,  and no commun ications from 

her written on or attached to the documents .  

Grimnes testified that Deputy Kness read port ions o f  the documents "out 
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loud" to Sergeant Dorcy and another ja i l  staffer. He a lso stated that the incident 

u ndermined h is confidence in h is abi l ity to commun icate with h is investigator and 

standby counsel .  

G iven the context and surround ing circumstances ,  we conclude that the 

jai l deputies d id not violate Grimnes's Sixth Amendment rig ht to confer privately 

with h is cou nsel by checking h is mai l  for contraband . Testimony from Sergeant 

Dorcy and Deputy Kness su pports the cou rt's find ing that the jai l  staff fol lowed 

procedu re and on ly opened the envelope to check for contraband .  Because the 

envelope was u nmarked and u nsealed , it was reasonable for the jail deputies to 

do so.  Also, Deputy Kness's review of the documents was so short that she 

wou ld not have gained anyth ing of sign ificance from these particu lar documents .  

Deputy Kness's short review ind icates that she  was fol lowing proced u re by briefly 

scann ing the documents in order to p roperly characterize the kind of documents 

left beh ind .  G iven these circumstances, we conclude that no Sixth Amendment 

violat ion occurred . 

b. Whether the Documents Were Privileged 

We must next address whether the i nformation exposed to the scrutiny of 

the jai l  deputies included privileged attorney-cl ient commun ications .  Neither 

party d isputes that the commun ication between Grimnes and h is defense 

investigator was privileged based on the context of the meeting . We must 

determine then , whether the records at issue were privi leged commun icat ions. 

We conclude that they are not. 
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The records at issue, a l ist of Grimnes's EBT transactions,  were facts and 

did not reveal  any privi leged information about h is defense or tria l  strategy. 

Grimnes's assertion that the documents were prepared in anticipation of l itigation 

is a lso unavai l ing . The records were prepared by the DSHS , which routi nely 

prepares and mainta ins publ ic records related to the programs it admin isters . 

WAC 388-0 1 -030. Moreover, none of the documents in the envelope had notes 

from Grimnes,  h is  defense investigator, o r  h is standby counse l .  Because the 

documents d id not conta in  commun ications from stand by counse l  or the 

investigator, they were not privileged . Therefore , we conclude that the trial court 

d id not abuse its d iscretion i n  denying Grimnes's motion to d ismiss. 

3. Prejud ice 

Because the state actors at issue here d id not infringe on Grimnes's S ixth 

Amendment right, we d isagree with Grimnes that any prejud ice resulted . But 

even if the jai l  guards' conduct d id constitute a S ixth Amendment violation ,  the 

State has sti l l  proved the absence of prejud ice beyond a reasonable doubt. 

The testimony from the evidentiary hearing is sufficient to meet th is 

burden .  Deputy Kness testified that she looked at the documents for "[p]robably 

five seconds or  less" and that she followed the ja i l 's policy for examin ing legal 

mai l  and d iscovery materia ls .  She a lso testified that she d id not te l l  anybody 

what was conta ined in the documents . Sergeant Dorcy testified that Grimnes 

told her and Deputy Kness that the documents were not d iscovery and that they 

cou ld keep the d ocuments .  Both prosecutors assigned to Grimnes's case 

testified that they d id not know what was in the envelope , that no one from the jai l 
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told them about the documents ,  and that law enforcement never d iscussed the 

documents in q uestion with them.  The lead law enforcement investigator a lso 

testified that he d id not know what the documents in  the envelope were and that 

he was on ly made aware that Grimnes had a l leged ly had legal mail taken from 

h im when he was subpoenaed to appear in cou rt. Because no one involved in  

Grimnes's prosecution knew anyth ing about the documents , the State met its 

burden of proving Grimnes was not p rejud iced beyond a reasonab le doubt .  And 

because Grimnes was not prejud iced , the cou rt d id not err by denying h is 

C rR 8 .3(b) motion to d ismiss.2 

4 .  Evidentiary Hearing 

Grimnes also asserts that the evidentiary hearing held by the cou rt to 

dete rmine whether  a Sixth Amendment vio lat ion occurred was an  add itional  

violation of h is confidentia l ity. We d isag ree. 

When a defendant ra ises a S ixth Amendment violation on a CrR 8 .3(b) 

motion to d ismiss, an evidentiary hear ing is proper to determine whether such a 

violation occu rred .  See lr.!2Y, 3 Wn.  App. 2d at 263 ( remanding for evidentiary 

hearing on  CrR 8 .3  motion to d ism iss) ; Pena Fuentes,  1 79 Wn.2d at 822 

(discussing importance of d iscovery and factfind ing to determine 

2 I n  its reply brief as cross-appel lant ,  the State offered add itiona l  
a rgu ment on the Sixth Amendment issue.  Grimnes subsequently moved to strike 
the port ion of the State's rep ly b rief that addressed th is issue ,  argu i ng that it is 
not an issue raised on cross appeal .  RAP 1 0 . 1 (c) provides that " [i]f the 
respondent is a lso- seeking review, the respondent may file a brief in rep ly to the 
response the appel lant o r  petitioner has made to the issues presented in  the 
respondent's review." Because the State d id not ra ise a Sixth Amendment issue 
in  its cross appea l ,  we agree that the portion of the State's reply brief addressing 
the Sixth Amendment issue should be stricken .  
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prejud ice) ; State v .  Garza , 99 Wn . App.  291 , 301 -02, 994 P.2d 868 (2000) 

(noting need for specific factfind ing to determine whether constitutiona l  violation 

occurred and if prejud ice resu lted) .  

Here ,  the tria l  cou rt properly conducted an evidentiary hearing after 

Grimnes moved to d ismiss on the g rounds of government m isconduct. The 

evidentiary hearing was n ot a violation of Grimnes's confidential ity. 

Restra ints at Pretria l  Hearings 

Grimnes asserts that the tria l court vio lated h is constitutiona l  rights by 

forcing  h im to appear in restra ints d u ring pretria l  proceedings without conducting 

an ind ividua l ized inqu iry at each appearance. Grimnes a lso arg ues that the 

State can not establ ish beyond a reasonable doubt that the unconstitutional  use 

of restra i nts was harmless. Although it is unclear whether Grimnes was shackled 

at a l l  pretria l proceed ings ,  the record clearly reflects that Grimnes was shackled 

at some proceed ings and the cou rt fa i led to conduct an ind ivid ual ized inqu iry. 

But because Grimnes fa i ls to demonstrate how being restra ined at some of the 

proceed ings resu lted in  prejud ice, we conclude that though the restra int was 

unconstitutiona l ,  the error was harmless . 

A crimina l  defendant's right to a fa i r  trial is protected by the S ixth and 

Fourteenth Amendments to  the U n ited States Constitution and article I ,  

section  22 of  the Wash ington State Constitution .  State v. Jackson , 1 95 Wn.2d 

841 ,  852, 467 P .3d 97 (2020) . " It is wel l  settled that a defendant in  a crimina l  

case is entitled to appear at tria l free from a l l  bonds or shackles except in  

extraord inary circumstances . "  State v .  F inch,  1 37 Wn .2d 792 , 842 , 975 P .2d 967 
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( 1 999) (p lural ity opin ion) . Th is constitut ional right  to a fa i r  tria l is a lso impl icated 

by restra ints at nonjury pretrial hearings .  Jackson ,  1 95 Wn .2d at 852.  But the 

rig ht to be free from restra ints is not absolute; tria l judges are vested with 

d iscretion to determine measures that impl icate cou rtroom security, such as 

whether to restra in a defendant. State v. Hartzog , 96 Wn.2d 383 ,  396 , 400 , 635 

P .2d 694 ( 1 98 1 ) .  Therefore, "[a] tria l cou rt must engage in an ind ividua l ized 

inqu i ry into the use of restra ints p rior to every court appearance" to determine 

whether the restraints are necessary. Jackson , 1 95 Wn.2d at 854 (emphasis 

omitted) . 

We review a trial cou rt's decision of whether to shackle a defendant for an 

abuse of d iscretion .  Jackson ,  1 95 Wn.2d at 850 . A tr ial cou rt abuses its 

d iscretion when its decision is man ifestly u n reasonable or based on untenable 

grou nds or  untenable reasons .  State v. Vy Thang, 1 45 Wn.2d 630, 642 , 4 1  P .3d 

1 1 59 (2002) . 

1 .  Whether Grimnes Was Unconstitutiona lly Restrained 

At Grimnes's first appearance, the trial cou rt g ranted the State's  request 

that Grimnes be restrained in the cou rtroom because of the natu re of the charges 

against him and h is criminal  h istory. The cou rt's order noted that it was subject 

to a motion for reconsideration by Grimnes. Over a year passed between 

Grimnes's first appearance and the case proceeding to tria l .  Over the cou rse of 

that year, Grimnes appeared for more than 20 pretrial hearings , either remote ly 

or  in-person. Of those proceed ings ,  shackl ing was d iscussed or  mentioned on 

fou r  occasions. 
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On  May 1 9, 2022 , Grimnes stated:  " I  can request to be unshackled du ring 

these hearings so I can actually write th ings down and make notes and stuff. It's 

nearly impossible to do with the shackles on ." I n  response, the court told 

Grimnes that it wou ld address h is request at the next hearing .  

Then ,  on Ju ly 7 ,  2022, when asked by the court if he was ready to 

proceed , Grimnes repl ied: " I 'm struggl ing with the restraints over here trying get 

my paperwork here . "  The court responded : "Let me know when you are ready." 

No further d iscussion of restra ints took p lace that day. 

On August 8, 2022,  Grimnes inqu i red about whether he wou ld be 

shackled d u ring tria l .  The cou rt told Grimnes that it wou ld address that issue 

after they fin ished d iscuss ing the pretrial motions .  

On  August 30,  2022, the cou rt i nformed Grimnes that i t  wou ld not order 

h im to be restra ined at tria l .  The court stated : "Mr. Grimnes, I 'm not go ing to 

order restra ints in the courtroom before the jury. I th ink that has been 

appropriate for all the hearings pretria l ,  but I see no reason for that. Obviously, 

you will be transported down , h owever, by ja i l  staff before you come in the 

courtroom in  restra ints . "  

Though restra ints were on ly d iscussed at these fou r  hearings, the cou rt's 

comment about restra ints having been appropriate for "al l  the hearing pretrial" 

i nd icates that Grimnes was shackled throughout pretria l  proceed ings. Sti l l ,  

Grimnes bears the burden of proving that he was unconstitutionally restra ined at 

each of the pretria l  hearings.  Because restra ints were not d iscussed at each 

hearing ,  it is u nclear from the record whether Grimnes was shackled at a l l  pretrial 
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p roceedings. However, it is clear that on  the two occasions that Grimnes stated 

he was shackled , the cou rt d id not conduct an ind ividua l ized inqu i ry as to 

whether shackl ing was sti l l  appropriate . Because the cou rt fa i led to conduct the 

re levant inqu i ry as to whether restra ints were necessary, we conclude that 

Grimnes was u nconstitutiona l ly restra ined on  these occas ions.  

2 .  Harmless Error 

Although Grimnes was unconstitutiona l ly restra ined , such error was 

harm less because Grimnes was not shackled in  front of the j u ry and because 

there is no evidence that h is being restra ined d u ring p retria l  proceed ings 

prejud iced the judge against h im du ring pretrial proceed ings,  over the cou rse of 

the tria l ,  or at sentencing . 

Once an appel lant demonstrates that they were unconstitutiona l ly 

restra ined d u ring a cou rt proceed ing ,  the State must estab l ish that any error was 

harm less. Jackson ,  1 95 Wn.2d at 855-56. To do so, the State must 

demonstrate , from an  examination of the record ,  that the error was harmless 

beyond a reasonable doubt or that the evidence against the defendant was so 

overwhelming that no rationa l  finder of fact cou ld fi nd the defendant not gu i lty. 

State v. C lark ,  1 43 Wn.2d 731 , 775-76 , 24 P.3d 1 006 (2001 ) .  Although the 

l ikel ihood of  p rejud ice is "sign ificantly reduced" in  p roceedings without a j u ry ,  

j udges, too, are not immune from the risk of prejud ice from impl icit b ias .  State v. 

Lundstrom, 6 Wn. App. 2d 388, 395 n .2 ,  429 P .3d 1 1 1 6 (20 1 8) ;  Jackson ,  1 95 

Wn .2d at 856 (noting that j udges may be u nconsciously prejud iced by seeing a 

defendant in restra ints) . There is a p resumption that the trial cou rt p roperly 
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d ischarged its official d uties without b ias or  p rejud ice . I n  re Pers .  Restra int of 

Davis ,  1 52 Wn.2d 647, 692, 1 01 P .3d 1 (2004).  

a. Motion to Dismiss Hearing 

Grimnes first asserts that he was u nconstitutional ly restrained du ring the 

hearings on h is motion to d ismiss and that th is error was not harmless because 

the State can not p rove that the shackles d id not affect the cou rt's decision on  the 

motion to d ismiss. We d isagree. 

As an  in itia l matter, we note that the State mainta ins that Grimnes fai led to 

meet h is bu rden to perfect the record because the record does not reflect that 

Grimnes was restra ined at the motion to d ismiss hearing . Although the record is 

somewhat unclear as to whether Grimnes was shackled at these hearings ,  the 

tria l court's later statement that it believed restraints were necessary at all p retrial 

proceed ings a l ludes to the fact that Grimnes was shackled d u ring the hearing on 

the motion to d ismiss.  Therefo re ,  we d isagree that the record does not reflect 

that G rimnes was restrained at this particular hearing .  We next turn to whether 

th is unconstitutional  restra int constituted harmless error. 

At the August 30, 2022 hearing ,  the tria l cou rt determined that the ja i l  

staff's conduct in p rocessing Gri mnes's d iscovery materials d id not violate h is 

S ixth Amendment right  to confer  privately with h is cou nsel .  The record clearly 

supports the tria l  cou rt's determination .  

Over the  cou rse of  a two-day evidentiary hearing ,  t he  cou rt heard 

testimony about the incident from jai l  deputies, the prosecutors assigned to the 

case , the lead law enforcement officer on the case, and Grimnes. At the hearing , 
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Grimnes expressed concern that the ja i l  staff could read h is confidential legal  

materials wh ile he prepared h is case by us ing cameras in  h is cel l .  Despite 

testimony that the ja i l  cameras d id not possess the zoom capabi l ities to read 

materials i n  an i nmate's cel l ,  the cou rt instructed the State to perform a 

s imu lation , with Grimnes's involvement, to confi rm that jai l  staff could not view 

Grimnes's case materia ls via the survei l lance cameras .  At another  hearing , the 

cou rt considered the resu lts of the s imu lation and determined from photo 

evidence that the cameras were too p ixi lated to see detai ls of Grimnes's legal  

materials. After consideri ng the testimony from the hear ings,  a video of the 

entire incident, and the add itiona l  evidence from the s imu lation ,  the cou rt 

concluded that the ja i l  deputy's review of Grimnes's legal  materials was "so short 

that [the deputy] wouldn 't have ga ined anyth ing  of sign ificance from th is 

particu lar document" and that it was "certai n ly reasonable" for the ja i l  to have a 

pol icy for safety purposes to review any incoming mai l .  G iven the cou rt's in­

depth consideration of Grimnes's motion ,  the record does not support that the 

cou rt exh ibited any bias in conducting the hea ring or that its decision was 

negatively influenced by the fact that Grimnes was restra ined . The cou rt's 

decision was reasonable and we conclude that the unconstitutional restra int was 

harmless error. 

b. Sentencing Hearing 

Grimnes next asserts that being restrained du ring p retria l  p roceed ings in 

front  of the same j udge that sentenced him affected the cou rt's decis ions at h is 

sentencing hearing . The record reflects, and the State concedes,  that Grimnes 
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was restra ined du ring at least two pretria l  proceedings.  But because no 

prejudice resu lted , we conclude that such error was harmless. 

State v. Jarvis, 27 Wn. App. 2d 87,  530 P .3d 1 058, review den ied ,  537 

P.3d 1 027 (2023) ,  is instructive here .  In Jarvis, th is cou rt concluded that the 

defendant was unconstitutiona l ly restra ined du ring his sentencing hearing and 

that the error was not harm less. 27 Wn. App. 2d at 97-98. I n  its harmless error 

ana lysis , the court pointed to two decisions by the sentencing judge that cou ld 

ind icate potential prejud ice as a resu lt of seeing Jarvis in restra ints. kl at 1 02-

03. The fi rst was the sentencing cou rt's determination that the State h ad proven 

that the two prior strike offenses were committed by Jarvis on fi ngerprint and 

photograph evidence. kl Given the nature of the evidence and the sentencing 

court's ro le in eval uating the evidence, th is court expla ined that the State cou ld 

not prove beyond a reasonable doubt that Jarvis' appearance in  restra ints at 

sentencing had no impact on the sentencing court's determination that Jarvis had 

committed the two prior offenses. kl 

The second decision was the sentencing court's determination to 

sentence Jarvis at the top end of the standard range for the first degree un lawful 

possession of a firearm conviction .  kl at 1 02 .  Because that determination 

involved an  exercise of d iscretion ,  th is cou rt noted that Jarvis' appearance in 

restraints at the sentencing hearing cou ld have influenced the sentencing court's 

decision . kl 

Jarvis is d isti ngu ishable from the present case . Here , l ike in Jarvis, the 

State argued that Grimnes was a pers istent offender and that th is conviction  was 
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a th ird strike offense. But un l ike in Jarvis, the sentencing cou rt d isagreed that 

the State had proven the two prior strike offenses. In reach ing this decis ion ,  the 

sentencing cou rt had to make factual determinations ,  much l ike the cou rt in 

Jarvis, about whether Grimnes's Montana conviction was factua l ly comparab le to 

h is prior Wash ington conviction . Moreover, when Grimnes refused to appear in 

court for the comparabi l ity ana lysis hearing , the court den ied the State's  motion , 

to proceed without Grimnes's presence and continued the hearing .  F inal ly, the 

sentencing cou rt here chose to sentence Grimnes to a mid-range sentence of 84 

months even though the State req uested the statutory maximum sentence of 92 

months .  The nature of the cou rt's decisions ind icates that Grimnes's appearance 

in restra ints d u ring pretria l  proceed ings had no impact on the cou rt's sentencing 

determinations .  Therefore ,  we conclude that the use of unconstitutional 

restra ints was harmless error. 

Prosecutorial M isconduct 

Grimnes mainta ins that the prosecutor committed misconduct whi le cross­

examin ing h is expert witness by ins inuating that Grimnes prevented h is witness 

from accessing documents provided by the State . Because Grimnes fa i ls to 

demonstrate how the prosecutor's conduct was so flagrant or i l l- intentioned that a 

ju ry i nstruction cou ld not have cured the resu lt ing prejud ice , he waived any error. 

To prevai l  on a claim for prosecutorial misconduct, a defendant who timely 

objects must prove that the prosecutor's " 'conduct was both improper and 

prejud icial in the context of the entire tria l . ' " State v. Zamora ,  1 99 Wn .2d 698,  

708 , 5 1 2  P.3d 5 1 2  (2022) (internal quotation marks omitted) (q uoting State v .  
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Loughbom, 1 96 Wn.2d 64 , 70, 470 P .3d 499 (2020)) .  B ut where a defendant 

fa i ls to object, "the defendant is deemed to have waived any error, u n less the 

prosecutor's misconduct was so flagrant and i l l  i ntentioned that an instruction 

could not have cured the resu lt ing prejud ice ."  State v. Emery, 1 74 Wn.2d 741 , 

760-6 1 , 278 P.3d 653 (201 2) .  " I n  other words ,  the defendant who d id not object 

must show the improper conduct resu lted in incurable prejud ice ." Zamora ,  1 99 

Wn .2d at 709. 

On cross-examination ,  the State asked Grimnes's expert ,  Dr. David Dixon ,  

a series of  questions about the expert's conclusions and the  materials he  rel ied 

on in making those conclusions. One line of questioning focused on whether 

Dr. D ixon had reviewed reports from the State about Grimnes's demeanor under 

the influence : 

[STATE] :  

[DIXON] :  

[STATE] :  

[DIXON] :  

[STATE] :  

[D IXON]:  

[STATE]: 

[DIXON] :  

[STATE] :  

[DIXON] :  

You've talked about need ing a basel ine.  Were you 
provided a ny basel ine about Mr. Grimnes wh ile under 
the influence of methamphetamine? 

No, I never observed him u nder the influence, j ust the 
effect of methamphetamine.  

Were you provided potentia l  reports with that 
information? 

No .  

Were you provided reports with that information from 
myself from my office? 

I don't bel ieve so. 

Okay. Were you to ld not to review those reports at 
the request of the defendant? 

I don't believe so. 

Several h u ndreds of pages in  an  emai l? 

I don't recal l  that. 
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The State then showed D r. Dixon a transcript of h is interview with the 

prosecutor and asked if the transcript refreshed h is recol lection about receiving 

add itiona l  information .  Dr. D ixon ind icated that it d id not refresh h is recol lection . 

The State then asked Dr .  D ixon again whether the expert had reviewed the 

add itiona l  i nformation from the prosecutor's office. Dr .  D ixon ind icated that he 

did not bel ieve so and that he cou ld not reca l l .  The State then asked Dr. D ixon 

whether Grimnes had requested he change h is expert report. G rimnes d id not 

object to th is l ine of q uestion ing or to any of the State's q uestions  about the 

add itiona l  records .  

Considered in  the context of the enti re tria l ,  these q uestions were not so 

flagrant or i l l - intentioned as to resu lt in  incu rab le prejud ice . Rather, these 

questions were part of a larger series of questions meant to assess the cred ibi l ity 

of Dr .  D ixon and the basis and re l iab i l ity of h is report .  When Dr.  D ixon ind icated 

he d id not recal l  parts of h is interview with the prosecutor, the State attempted to 

impeach h im with a transcript of that interview. But when Dr. D ixon ind icated that 

the transcript did not help him refresh h is recol lection ,  the State moved on to ask 

the witness other questions .  I t  appears that the pu rpose of this b rief exchange 

du ring cross-examination was not, as Gr imnes asserts , to mislead the j u ry i nto 

bel ieving that there were h u ndreds of pages of reports about Grimnes's past 

behavior whi le us ing methamphetamine or that Grimnes had intentiona l ly 

prevented Dr .  Dixon from considering that information .  I nstead , the pu rpose of 

this question ing was to impeach the witness after he testified that he cou ld not 

recal l  whether he reviewed any add itiona l  records from the prosecutor and that 
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he d id not recal l  any d i rection from Grimnes about the records .  The prosecutor's 

conduct was not so flagrant or i l l- intentioned that a j u ry i nstruction cou ld not have 

cured the resu lt ing prejud ice a nd therefore , we conclude that Grimnes waived 

any error re lated to the prosecutor's condu ct. 

Cumu lative Error 

Grimnes contends that he is entitled to a new tria l because the cumu lative 

effect of a l l  h is asserted errors den ied h im a fa ir tria l .  We d isagree. 

"Under the cumu lative error doctrine,  a defendant may be entitled to a new 

tria l  when cumu lative errors produce a trial that is fundamental ly u nfair ." Emery, 

1 74 Wn.2d at 766. Cumu lative e rror "is l imited to instances when there have 

been severa l  trial errors that stand ing a lone may not be sufficient to justify 

reversa l  but when combined may deny a defendant a fa ir tria l . "  State v. Gre iff, 

1 41 Wn .2d 9 1 0 , 929, 1 0  P .3d 390 (2000) . 

Here ,  Grimnes being unconstitutiona l ly restra ined at some pretria l  

proceed ings i s  the on ly error. B u t  because we determined th is error to be 

harmless, we a lso conclude that reversal is not appropriate under the cumulative 

error doctrine .  

Commun ity C ustody 

Grimnes asserts that the cou rt erred by requ i ring h im to submit to a mental 

health evaluation as a cond ition of commun ity custody without first making 

find ings that Grimnes is a menta l ly i l l  person .  Grimnes arg ues that the 

requ i rement that he submit to an eva luation shou ld be stricken from the judgment 
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and sentence .  The State does not oppose remand to strike the evaluation 

provision .  

A cou rt may order a mental health evaluation on ly i f  i t  finds "that 

reasonable g rounds exist to bel ieve that the offender is a mentally i l l  person as 

defined in  RCW 71 .24 .025 ,  and that this cond it ion is l ikely to have influenced the 

offense." RCW 9 .94B .080.  

Here,  neither party d isputes that the cou rt made no such fi nd ing and that 

remand is appropriate to strike the evaluation requ i rement from the judgment and 

sentence.  We agree that remand is  necessary to correct the judgment and 

sentence . 

Victim Penalty Assessment 

Grimnes argues that the trial cou rt erred in imposing a victim penalty 

assessment because it fou nd h im to be ind igent. The State does not oppose 

remand for Grimnes to move to strike the assessment.  

As of Ju ly 1 ,  2023 ,  tr ial courts may no longer impose the crime victim 

pena lty assessment on ind igent defendants . Former RCW 7.68 .035 (20 1 8) ,  

amended by LAWS OF 2023, ch . 449 ,  § 1 (4) . This change in statute appl ies 

p rospectively to defendants whose cases are not yet fina l ,  includ ing those whose 

cases a re pending on appeal . State v .  Ramirez , 1 9 1 Wn.2d 732 , 747 , 426 P .3d 

7 1 4 (20 1 8) .  

Here ,  neither party d isputes that Grimnes is ind igent and that remand is 

p roper for Grimnes to move to strike the assessment. We agree that remand is 

appropriate . 
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Montana Conviction 

On cross-appea l ,  the State asserts that the trial court erred by determin ing 

that Grimnes's Montana conviction for aggravated assau lt was not factual ly 

comparable to h is prior Wash ington conviction for assau lt i n  the second degree . 

We d isagree. Because the elements of the Montana offense are broader than 

those of the Wash ington offense and because Grimnes's gu i lty plea did not 

stip u late or adm it facts that would satisfy the Wash ington offense, the tria l  court 

correctly determined that the Montana conviction was not comparable . 

The Sentencing Reform Act of 1 98 1 , chapter 9 .94A RCW, creates a grid 

of standard sentencing ranges calcu lated based on a defendant's offender score 

and the seriousness level of the current offense . RCW 9 .94A.505, .5 1 0, . 520,  

.525;  State v. Olsen , 1 80 Wn.2d 468, 472, 325 P .3d 1 87 (20 1 4) .  A defendant's 

offender score is the sum of points accrued as a resu lt of their prior convictions. 

RCW 9 .94A.525 . We review de novo a sentencing cou rt's calcu lation of an 

offender score .  State v. Bergstrom,  1 62 Wn.2d 87, 92 , 1 69 P .3d 8 1 6  (2007) . 

O ut-of-state convictions for offenses may be included in the offender score 

calcu lation and must "be classified accord ing to the comparable offense 

defi n it ions and sentences provided by Washington law." RCW 9 .94A.525(3). 

On ly comparable out-of-state convictions can be included in the offender score. 

State v. Thiefau lt, 1 60 Wn.2d 409, 4 1 5 , 1 58 P.3d 580 (2007) . The State bears 

the bu rden of proving by a preponderance of the evidence the existence and 

comparabi l ity of a l l  o ut-of-state convictions.  Olsen ,  1 80 Wn.2d at 472 . 
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We employ a two-part ana lysis to determine whethe r  an out-of-state 

conviction is comparable to a Washington conviction .  Th iefau lt , 1 60 Wn .2d 

at 4 1 4-1 5 .  F i rst, we determine whethe r  the convictions are lega l ly comparable by 

comparing the e lements of the out-of-state conviction to the relevant Wash ington 

statute . Thiefau lt, 1 60 Wn.2d at 4 1 5 .  I f  the out-of-state conviction  is identica l to 

or  narrower than the Washington statute and conta ins a l l  the most serious 

elements of  the Wash ington statute, then the o ut-of-state conviction is lega l ly 

comparable and cou nts toward the offender score . Th iefau lt, 1 60 Wn .2d at 4 1 5 .  

But  i f  the  out-of-state statute i s  broader than  the  Wash ington statute ,  the 

offenses are not lega l ly comparable .  In re Pers .  Restraint of Lavery, 1 54 Wn .2d 

249 , 258, 1 1 1  P .3d 837 (2005) . 

Second ,  even if the offenses a re not lega l ly comparable, the out-of-state 

conviction may sti l l  be included in the offender score if the offenses are factua l ly 

comparable .  Th iefau lt ,  1 60 Wn.2d at 4 1 5 .  To determine if the offenses are 

factual ly comparable , we analyze whether the defendant's conduct underlying  

the  out-of-state conviction wou ld have vio lated the  comparab le Wash ington 

statute . Th iefau lt , 1 60 Wn.2d at 4 1 5 . The sentencing cou rt may " look at the 

defendant's conduct, as evidenced by the ind ictment or information ,  to determine 

if the cond uct itse lf wou ld have violated a comparable Wash ington 

statute ."  Lavery, 1 54 Wn .2d at 255. " I n  making this factua l  comparison ,  the 

sentencing cou rt may rely on facts in the out-of-state record on ly if they are 

admitted ,  stipu lated to , o r  proved beyond a reasonable doubt ."  State v. Arndt, 

1 79 Wn. App . 373, 379, 320 P.3d 1 04 (20 1 4) .  The elements of the charged 
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crime remain the cornerstone of th is  inqu iry. Arndt, 1 79 Wn . App .  at  379 .  I n  the 

factua l  comparabil ity ana lysis, the cou rt may on ly consider facts which are 

admitted or proved beyond a reasonable doubt i n  the out-of-state conviction . 

Lavery, 1 54 Wn.2d at 258. 

I f  the out-of-state convict ion is neither legal ly nor factual ly comparable to a 

Wash ington offense, it may not be included in  the defendant's offender score . 

Th iefau lt, 1 60 Wn.2d at 4 1 5 . 

Here ,  the State concedes that Grimnes's Montana conviction is not legal ly 

comparab le to h is Wash ington conviction .  We must i nstead determine whether 

the two convictions are factual ly comparab le .  

U nder Montana Code , "[a] person commits the offense of aggravated 

assau lt if the person purposely or knowing ly causes serious bod i ly i nj u ry to 

another or pu rposely or knowingly, with the use of physical force or contact, 

causes reasonable apprehension of serious bodi ly inju ry or death in another. "  

MCA 45-5-202 . Montana defines "serious bodi ly inju ry" a s  bodi ly inj u ry that: 

( i) creates a substantia l risk of death ; 

( i i) causes serious permanent d isfigurement or protracted loss or 
impai rment of the function or process of a bod i ly member or organ ; 
or 

( i i i )  at the t ime of the i nju ry, can reasonab ly be expected to result in 
serious permanent d isfigurement or protracted loss or impa irment 
of the function or process of a bodi ly member or organ . 

MCA 45-2-1 01 (66)(a) .  

Under MCA 45-2-1 01 (35) , to  act "knowing ly" means 

a person acts knowingly with respect to conduct or to a 
circumstance described by a statute defin ing a n  offense when the 
person is aware of the person's own conduct or that the 
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circumstance exists . A person acts knowingly with respect to the 
resu lt of conduct described by a statute defin ing an offense when 
the person is aware that i t  is h igh ly probable that the resu lt wi l l  be 
caused by the person's conduct. When knowledge of the existence 
of a particu lar  fact is an element of an offense ,  knowledge is 
established if a person is aware of a h ig h  probabi l ity of its 
existence. Equ ivalent terms, such as "knowing" or "with 
knowledge", have the same mean ing . 

Per RCW 9A.36 .02 1 ( 1  ) (g ) ,  a person is g u i lty of assau lt i n  the second 

degree by strangulation i f  they "[a}ssau lt[] another by strangu lation or  

suffocation."  " 'Assau lt is  an intentional touching or striking of  another person 

that is harmfu l or offens ive , regard less of whether it resu lts in physical i nj u ry . '  " 

State v. Jarvis, 1 60 Wn . App .  1 1 1 , 1 1 9 , 246 P .3d 1 280 (20 1 1 )  (quoting State v. 

Tyler, 1 38 Wn . App .  1 20 ,  1 30 ,  1 55 P .3d 1 002 (2007)) .  "Strangu lation" is defined 

general ly as "to compress a person 's neck, thereby obstructing the person 's 

blood flow or abi l ity to breathe ,  or doing so with the intent to obstruct the person's 

blood flow or abi l ity to breathe . "  RCW 9A.04 . 1 1 0(26) .  The plain mean ing of 

"obstruct" in th is context is to h inder  or  b lock to some deg ree a person's ab i l ity to 

breathe or  to experience blood flow. State v .  Rodriquez, 1 87 Wn . App. 922, 935, 

352 P .3d 200 (20 1 5) .  To "compress" means "to reduce the volume, size, 

du ration ,  dens ity, or  deg ree of concentration of by or as if by pressu re" or "to 

press together." WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 467 (2002) .  

And "suffocation" means "to b lock or  impair a person's intake of  a ir  a t  the  nose 

and mouth, whether by smothering or other means, with the intent to obstruct the 

person's abi l ity to breathe . "  RCW 9A.04. 1 1 0 (27) . 

I n  the present case , the on ly facts that were admitted or stipu lated to from 

the Montana conviction are those in Grimnes's Montana gu ilty plea. I n  the plea 
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agreement, Grimnes admitted to the fo l lowing facts : 

On or about September 1 2 , 201 1 ,  I knowing ly with use of physical 
force, caused reasonable apprehens ion of serious bod i ly i njury to 
my g irlfriend C . K. by placing my hands around her neck and 
applying pressure whi le at our  home in B i l l ings ,  Yel lowstone 
County, Montana .  I fu rther acknowledge that I knowing ly struck her 
in the face and that it caused her injury. 

From the facts admitted i n  Grimnes's gu i lty plea , it is clear that he 

i ntentiona l ly touched another person in a harmfu l way that l i ke ly compressed that 

person's neck. But it is u nclear from the p lea statement whether such action 

actua l ly obstructed that person's b lood flow or abi l ity to breathe or whether 

Grimnes intended to so do.  Because it is u nclear if Grimnes possessed the 

requ is ite i ntent or whether he obstructed another person 's  blood flow or ab i l ity to 

breathe,  the facts admitted by the Montana plea statement do not satisfy the 

e lements for assau lt i n  the second  degree by strangu lation .  Therefore, the trial 

court d id not err by determin ing that the Montana conviction was not factual ly 

comparab le to the Wash ington conviction .  

Affirmed and remanded for the tria l  court to remove the menta l health 

eval uation cond ition from the judgment and sentence and for Grimnes to move 

the cou rt to strike the VPA. 

WE CONCUR:  
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State of Washington 

IN TH E COURT OF APPEALS OF THE STATE OF WASH INGTON 
DIVIS ION ONE 

STATE OF WASH I NGTON ,  

Respondent, 
V. 

BRETT HAROLD GR IMNES ,  

Appellant. 

No.  84477-6-1 

ORDER DENYI NG 
MOTION FOR 
RECONSIDERATION 

Appe l lant Brett Grimnes has moved for reconsideration of  the op in ion filed 

on August 26 ,  2024 . 1 The panel has considered the motion pu rsuant to 

RAP 1 2 .4 and has determined that the motion should be den ied . 

Now, therefore ,  it is hereby 

ORDERED that the motion for reconsideration is den ied . 

FOR THE COURT: 

Judge 7 � f 

1 On September 9 ,  2024 , Appellant moved for an  extension of time to file 
the motion for reconsideration .  S ince the motion for reconsideration was timely 
fi led on September 1 6 , 2024 , the motion for an extension of time to fi le the 
motion for reconsideration is moot. 
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